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EXCERPT FROM U.S. v. FINN DISTRICT COURT RULING 

The testimony of Ms. Distad and her colleagues about OIG's perjury, destruction of 

evidence, and attempted intimidation of defense witnesses led U.S. District Judge Walker 

Miller to dismiss most of the indictment against Ms. Distad 's former supervisor, Jeffrey 

Finn, US v. Finn , No. 01-CR-184 (D. Colo.). In pertinent part, on January 11, 2002, Judge 

Miller found: 

It is significant that [administrative assistant Christine] Navarro was ordered 
[by former Assistant Inspector General] Groves to destroy numerous files 
and boxes of documents in January of [2001], several weeks, indeed I think 
months before the indictment . . . 

[OIG's] response was an affidavit from Bob Groves that he instructed 
Navarro to keep the best copy and destroy the rest as unnecessary duplicates 
. . . The fact is, however, that no such policy was presented . . . and Navarro 
contradicted specifically that language of the affidavit. 

* * * * 

The factual findings should also include that several defense witnesses, 
including Navarro and [Special Agents] Meeks, Distad, Lingard, Raney, 
testified of intimidation in different ways by Mr. Groves and Mr. [XXX], but 
in essence, that it was their jobs or job consequences, negative job 
consequences were at risk if they didn't help get the defendant . 

We have uncontested testimony that Groves threatened or intimidated 
witnesses who might give information favorable to defendant. 

* * * * 

[T]he government, through its agents, in particular Mr. Groves, acted in bad 
faith therefore I conclude that Counts 3 through 6 should be dismissed. 

(Tr. Jan. 11, 2002 at 4-7, 10-11 (emphasis supplied). 
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Criminal Action No, 01-CR-184 
UNITED STATES OF AMERICA, 

Plaintiff, 

vs , 

JEFFREY S. FINN, 

Defendant . 



--filed 

FFB % 1 2002 

JAmuo i"*- nriruwrc^KER 

CLERK 



BY. 



REPORTER'S TRANSCRIPT 

Oral Ruling 



proceedings before the HONORABLE WALKER D t MILLER, 
Judge, United States District court for the District of 
Colorado, commencing at 3s 00 p.m., on the llth day of January, 
2001, in Courtroom C-203, United States Courthouse, Denver, 



Colorado 



APPEARANCES 



Thomas O'Rourke and James Allison, Assistant United 
States Attorneys, 122S 17th Street, Suite 7Dp, Denver, Colorado 

80202, appearing for Plaintiff. 

Harvey Steinberg and stacey Ross, Attorneys at Law, 
1600 Broadway, Suite 1950, Denver, Colorado 80202, appearing 

for Defendant . 

Proceeding Recorded by Mechanical Stenography, Transcription 
produced via Computer by Janet Morrissey, 192 9 Stout street. 
Room C-109, Denver, Colorado, 80294, (303) 893-2835 
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PROCEEDINGS 
THE COURT j We are here on Case No. 01-CR-1B4, United 
States of America versus Jeffrey S. Finn.. Counsel enter your 

appearance . *■ 

MR. O'ROURKE: Thomas Q'Rourke for the United States. 

MR. ALLISON: Likewise, Jamas Allison, Assistant 
United States Attorney, Your Honor. 

THE COURT: You are likewise -- 

MR. ALLlSONi For the United States, Your Honor.. I 
should have been more explicit. I am sorry. 

MS. ROSS: Stacey Ross for the defendant. And with me 

at counsel table is Harvey Steinberg. 

THE COURT: All right. We are here for a ruling on 
several motions. We have had several hearings, arguments 
submitted, transcripts completed and reviewed by the parties 
and myself, The cases that have been submitted have been 
reviewed by us. The motions are a motion to dismiss for 
various reasons, motion to suppress statements, motion for 
severance , 

The motion to suppress, I will address that first, 
It's not clear specifically which statements the defendant 
seeks to suppress, and I am assuming that they are statements 
made by the defendant to FBI agents on the day the FBI appeared 
at the HUP Office of Inspector General in Denver. The 
testimony and what I find from the testimony is that the 
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defendant made these statements apparently at a table in a 
conference room with the presence of two agents who factually 
were armed and were between the de£endant_ and the door. 

The position of the government is that the defendant 
was not under arrest or in custody, was not threatened, was not 
forced to talk, and was free to terminate the interview at any 
time, which indeed the defendant did. The basic proposition is 
that absent a custodial interrogation, there is no requirement 
of a Miranda warning, and the custody dofes involve the 
limitation of freedom of action, And that's basic law of 
Berkemer v. McCirty , 4GB U.S. 420; and. of course, recognised 



&irsn£a 



custody. 



My conclusion is there was no custody and it's simple 
as the fact that, the defendant left the conference room when he 
decided he was going to stop the questioning, and therefore I 
conclude there was no custody and therefore no need for Miranda 
warnings, tod again, I am not sure what specific statements 
are at issue; therefore, the motion to suppress is denied. 

A» to the motion to dismiss, that, of course, is much 
more involved and has some conflict and necessitates details of 
findings The bases for dismissal are destruction of evidence, 
selective prosecution and outrageous conduct, The 
circumstances involve in general some destruction of documents, 
some intimidation, and at least an unusual prosecution for . 
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the - criminal prosecution for the improper use of sick leave. 

1 As I believe the defense counsel observed after the 
first or second hearing, there is a very unfortunate 
circumstance where law enforcement officers are directly 
contradicting themselves tod I. o£ course, know the 
| distinction between different perceptions as we leam early on 
as lawyer, but some of these things are in direct conflict. 
And it is - I just observe that I am sure I reflect not simply 
someone in my position, but 3 utt a citizen of our country, that 
we h*ve sworn enforcers of the law getting up here and giving 
contrary versions of some direct facts - 

This isn't like the four witnesses on the street 
corners who happen to be present when two cars run together. 
This is much more precise, . And I do want to express my concern 
particularly to the government side. I *m not going to resolve 
all of these things, including people's sex lives, but I .* 
going to have to resolve some .matters to make some rulings 
here, and I will try to indicate that as I go through it. 

certainly an important witness in all of this was 
Christine Navarro, who had been the defendant's secretary and 
works for Mr. Bob Groves and continue* to work for, as it's 
referred to, HUD-OIG- It is significant that she was ordered 
to destroy numerous files and boxes of documents in January of 
this year, several weeks, indeed I think months before the 
indictment. It was after, of course, the defendant had been- 
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removed. And there 1b no question but that there was an 
ongoing crisdnal investigation Into Finn's actions that had not 
been filed. As she indicated, she was ~ ah. satirised what 
3h3 was ordered to shred in the three different categories, the 
weekly staff meeting notes which included- the defendant's 
handwritten notes that were taken during the meetings . those 
not.s wet. destroyed. And Navarro, however, wae able to 
retrieve the final version of the note, fror» her computer. 
She also shredded e-mails that the defendant had 
maintained as a matter of his own pereonal policy that he 
exchanged with people, printed vers ions, apparently, . in. the 
belief that the computer people may be looking at his .-wile 
and he didn't want that, so he would delete them. And I sness 
he wae right, because the parties then stipulated that indeed 
, those emails were not recoverable from the colter system and 

therefore were destroyed. 

And finally, there were pergonal files which included 

information such as press releasee and other things stored as. 

quote, •».« personal." close ,«ote, and included handwritten 

notes. And again, all of those documents were shredded. No 
specific log was maintained of what was shredded, and, 
importantly, no copies were maintained of what was shredded. 
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In is a si 9 nif leant amount. It took several days, three to 
[ five days, I guess my notes indicate. And Navarro was 
concerned about this and ultimately filed a complaint. I guess, 
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in August of 2001 concerning this order. 

She did testify she wasn't - she didn't Know if she 
^redded anything that related to the defendant's use of leave 
Q r the charges being made, but she also testified that in 
general she would not have any idea beyond the top document 
what she was putting in a pile under the shredder. I found 
Navarro to be credible. She was concerned, She was concerned 

about testifying. 

The government < » respond was an affidavit from Bob 
Groves that he instructed Navarro to keep the best copy and 
destroy the rest as unnecessary duplicates, and that he was 
supposedly following policy and bringing the office into 
compliance, And in that affidavit he says he never directed 
a ny original document, or where there was only one copy of the 
document to be shredded, and what I find to be a very 
self-serving statement quoted here that he did not direct the 
destruction of any document that even could remotely be 
considered evidence in the ongoing investigation in the office. 

The fact is, however, that no suoh policy was 
presented at the hearing, and Navarro contradicted specifically 
that language of the affidavit. I, as X say, find her to be 
credible and note that the government failed to produce 
Mr. Groves, and I therefore could not judge his credibility. 
And I do, as part of these finding*, make the inference that 
had he been called, it would have been injurious to the 



03/04/02 



17:45 HUD ENFORCEMENT CNTR-LEGAL -» 916302143678 

-CV.-D 1.1.1 7-RCL Document 34-5 FJle.d.Q7/1 8/2007 



HAR-04-$fl! e Hoi?^"l C :^ 1 An 



M 



NO. 104 

Page 9 of 17 



P07 



P. 08 



• j 



i 

2 

3 

4 
5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 



v ; 



16 
17 
16 

19 

20 

21 
22 

23 
24 

25 



government's view of this. That witness, of course, is 
particularly available to the government, and again one can 
infer fro. these circumstances that the testimony of Mr. Grove* 
would not hav* helped the government's case, cite Uni^ Stttf , 
v^M, 554 F,2d 417, a "older-, case fro. 1,77, 10th Circuit. 
Law still applies in the United Sf.pW auJIagngfifafci^. 
H-O-H-H-S-C-H-B-I-P-T, 7 F.3d 1528, (10th Cir., 1993). 

So I resolve that conflict and note that it is also 
unrebutted that the defendant testified that » indeed kept 
handwritten notes of conversations he had with supervisors and 
that included note, about his leave, and the conversation he 
allegedly - conversations he allegedly had with Kesaria about 
be needed to take time off and so forth. And' the defendant 
testified that those were indeed kept in his files and that 

i -u*x frxv t-hnsp files, and when given 
both he and his counsel asked for those me 

access to what the government still had, they were not 
contained in the' information provided, 

The factual findings should also include that several 
defense witnesses, including Navarro and Meeks, Pistad, 
Ungard, Ranay, testified of intimidation in different ways by 
Mr. Groves and Mr. Freyermuth, but in essence, it was that 
their jobs cr iob consequences, negative ,ob consequences wers 
a, risk if they didn't help get the def.nd.nt. And I use that 

■ e ^nnallv It was in short in essence what 
phraseology intent ion*-Liy. xv 

they testified to. 
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who ,« worKing £ « tta covar^t and who believe they were 

cestifyin* .t ria* and -ia -*"*• «-«?-' *— credibility 

which i. underacorad by tha absance of Mr. Groves and 

Mr . FreyeCT1 uth. I 9U.SS it wasn't i«*ortant to tha gov,— 

to have theaa peopla «- — 1« - <*»•*" **" ^ ^^ 

wh0 i. filial- truch. II indead Mr. Grov ea i. out thar* 

1. with their iob or .dvaraa job conaequancea , 
threatening people with tneir j» 

f fn testify under o*th, then that's of 
if obey come to court to tescny un» 

grea t concar, to thia oudsa. ■ And it's very, very difficult for 
me to ignore thia. I want to underscore tha i-P^tanoe of 
thasa P*op!a ao testifying and in assanca the persons accused 
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of it not showing up. 

! do vant to except out the Distad interview. I 
certainly want to recede that tb e ra ia eo m e disparity, and 
thia -y ba well ,-ora in line with the clasaic U- school 
example of four witnassas on four diff.rant corners to a car 
aMi dent, but I would evan nota thara that there «ae 
insistencies between FBI aganta and responding to Diatad. 
^d whan Diatad was here, aha a.a.ad credible. I don't want 
to .. X guaa* -ybe iust to ^ sure ife claar on tha record, 
than post -hearing I get who did or didn't have aex with who.. 
a „d 1 have got two affidavit- ft*, agents again, one sa y in g 
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blacK is blac* and tha other saying black ia whita. and very, 
ver y troubling circumstances. But returning - I do find that 
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intimidation and threats ware involved concerning this 
particular issue of "hat happened here, and I have indicated 

the reasons as to whom 1 believe. 

^d what law do I apply to these circumstances? It 1. 

correct that as far ae the destruction of the evidence goes, . 

that I cannot conclude from this record that there was a 

destruction of evidence under the .o-called S r 2fflfe ett i standard. 
4.7 u.s. 475, 1H« decision. Under that decision, the evidence 
nesds to he conditionally material that has apparent obvious 
exculpatory value and defendant would be unable to obtain by 
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Without addressing the second issue, I really don't 
have any evidence that this was obviously or apparently 
excusable, but we also have the standard of Ar^na^. 
vou^pod, 486 U.S. 51. IW88J, -d that i* that" the evidence 
waa potentially useful to the defense, And I find that a, the 
evidence was printed to me, that- this -s potentially useful 
evidence, but the defendant must also Bhow bad faith.. Under 
the Younqblood standard mere negligence, it says, is not 

sufficient. 

Is there evidence of bad faith? Again, the law is 

that if evidence was destroyed ae a matter of standard 
procedure, we are going to get rid of excess copies or we are 
going to get rid of documents that are more than si* years old 
or whatever, that- a not bad faith. But that's hardly the . 
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circumscan = es «* ^ ««■ -*■ « have * 5ituation where 

a n on 9 oin g criminal invasti 8 ation ooncernin 3 thia particular 
dividual i. bain g «*. - hava unoontaat.d «■«*»* ^ 

„,„ tB bad blood between Groves and Finn. W. have 

there w^s, quote, Daa ^iwu 

uncontested testimony that Grovas threatened or intimidated 

wi rne S .es who night o.iva information favorable « defendant. 

we haV6a direct conflict of ta.ti.ony of *»t <*oves 

.,= 4,1 hp did and an individual 
purportedly did with what Havarro sard he did 

who perhaps thought he was a white knight riding in on a 
charger, hut fro m the ta.ti.ony presented sound, — 1«- • 
oowb oyon a mustang trains over paopie and people's rights. 
Again, there is no response to thia. Is that in and 
o£ lts6 lf suffieiant for had faith? If. -clear whether thl. 
^uld fit neatly within standards, such .. in th= ■*>. case, 

v. . ■ n n h I 25 F 3d - well, whera is the original 
which is B-o-H-Ij/ -^ l,,5U 

eit ation ? xt.sinthaSOOs.P^SOO. 1 tan. find the diract 
citation. The potantia! for this information to be useful 
seeroS to » obvious, and if a not elear that it waa dona i» 
disregard of a specie revest for return. The re^t for 
raturn seems to - the evidence I hava would indioata it was 
actuaUy after destruction, hut there likewise i. no avidenca 
that thn defendant was told to ccne gat his stuff. 

And again, I just - if a hard tor ma to im a a ine thrs 
WP enin, without at least soma log or other way of Nonitorin, 
lt fceina maintained. ^ I gv- X should add that hearin 9 the 
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pews , I „ giving you finding* that were -*• b^ore' *nron 
in£orm ation of destruction of dements wee — **"■■ ^ 
«!, 1.. I suppose, ™.1X potatoes, tat U- ^ — Pr0bleW ' 
why infection in the hand, of law enforcement are being 
destroyed concerning someone you are Ending to prosecute 
an d if you add to that the other factors which I neglected: to 
ma He findings, X believe, hut there waa' testify by different 
people that no one was aware ot anyone being prosecuted 
criminally £or violation of sic* leave. 

our research could find no case using toy words where 
| a government ^loyee was criminally charged with abuse o£ sic* 
leave . Kt least a factor is involved there that I consider, as 
we » a* what I have already indicated concerning the threats 
and intimidation. They are all a part of «y conclusion that- 
Che governs, through it, agents, in particular Kr. Grove*, 
act ed in bad faith. With regard to - therefore I conclude 
that counts 3 through S should be diseased. 

With regard to the outrageous conduct claim - excuae 
«. with regard no the ealective prosecution, the. law appear. 

j- '.d.ai \t isn't iust an 
^ * *« .^ fl r t-n result in dismissal/ it i&« ** J 
to be that m order to resm^ 

dividual was piched out for pretention when others m ay have 
be6 n allegedly guilty of the 8 - cri^e. It had to be tied to 
additional altera, euoh as race, religion, and desire to 
pIe vent the exercise of constitutional right*. I a. not going 
to conclude that the governs is guilty of selective 
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pro£ ecution. I -ill 1~» " ««-<*«* » C ° Ch ° Se C ° UntS 
be =ause I do believe that the destruction va* don, in bad _ 

►=«rt that, given the involvement of 
faith. I am reluctant to extend tnat, 9" 

the United States Attorney, to the filing «* che « tion - 

LiKewise, I* regard to the outrageoue conduct claim. 
it is, of course, recognized under the .4^ decision, vhich 
waa frequency cited, I believe. W F.2d S o 6 , doth Cir.. 
„„> , you need to be taking about the most egregioua 

ii v,* i-imit-pfi to where the government 
circum 3 tances and may well be limited to wn 

• * *« n r is overly involved in the creation of the 

in effect induces or le overxy j.;* 

crime, I think i. the language for BffiSiei- 

I just would observe that I. again, am not -»«* <*" 

th. government was overly involved in the creation of a crime 
of misuse of sic* leave. But I am not, for the record, 
dismissing on either elective prosecution or outrageous • 



17 conduct , 



„ith regard to the motion to sever, it's now moot. 
And „e only have the firet t«o count S remaining and they will 
remain pending. The' evidence was not tailed to the Montana 
1 issues, and therefore the criminal charge, counts i and 2 

remain pending- 

Any questions about my ruling? 

mt O-ROURK^ I had a couple, Your Honor. Your 

™a t Q «rhaps read the motion differently. 
Honor, I think you and I pernaps *** 
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dis-aiasad bacauae o£ outragaou, ^-^ conduct, and Chen 

- m - rt *. nutradeous conduct into 
the defendant broke down its government^ outrag 

t- stances three separate sets of allegations. 
fchre& separate instances, unw * 

They «ara aelactiva prosacution, destruction of docu^nts, and 
ehe ^vam^nfa intimation of witnaasea. And I undergo 

= ™t dismissing because of outrageous 
you to say that you are not dismiasrna 

g ovarn m ant conduct, and .U»ly I 9— I ™ askitV9 fW 
edification. I don't «. how you can both aay you «.■«* 

. >_^4->. 4 n the motion and 
disusing for tM »-" ^hat was sat forth u> 

also grant the motion at the same ti». 

THE COURT: Wall, 1 don't know what to say to you 
other than you can hava a dismal for proper dastruction of , 
evidanca, and that's what I a. dismal for. I —t — - 
, don't li.it the derandant to haw they *ay hava organized ^ . 

their table o£ contents- 

Mt. 0'KOmu*. Tha other gueation I had. Vour Honor, 

ms that „ , - not aura »y notes ara clear. Vou paid tha 
intimidation and the threats by Groves =on=emed thia 
particular iaaua, and X wasn't aura what you -ant by -this 

particular issue." 

THE COURT, Tha issue of tha defiant' a conduct, xf 



1 ■: 



I*? 



■* but that's - X a^ume - you would have to 
23 that's what I said, hut tftat s ^ 



««tPXt What I was talking about is 
give me a little bit more context. . wnac 

^v.a aiflfi felt she va £ 
that rcaybe it waa with regard to Navarro, aha alao 
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i '«j*--<i The other witnesses 
intimidated and her role was Ixmited. The 

T Sffl not a ble to remember the name 
included one, whose name I am not afcxe 

specifically, *ut had .eetin** with th. « «- 

accused of lyi»9 or covering up, so there are unigue 

h And if I used that language, I intended 
circumstances to each. And xt i usw 

to »y that the intimidation »as dieted at these peopl. to 
uot assist the defendant by providing testify or otherwise 
that Hdoht he helpful to hi». A^ that « they didn't help, 
quote, get him, adverse job consequences could result. 

„r. O'ROURKE, The only other thing, Your Honor, I 
quess I wanted to clarity vas you said several witness 
testified, end you eeid those witness included Mr. Lizard. 
^ lt , B roy connection thet Un S ard never did testify, but. . ,, 
rather, the private investigator o 3 n,e in and su,»arised hre ■ , 

interview with Mr. Lingard. ^ 

• • -« i ■ . ^«ii- '■■ that ' That t woul d be ; true of 
' THE court: I will accept that. 

Bta nda r d - that, oorrect. «* *» «• *- ether fellow ^, 

Di3t ad, Hi* view was presented in the Umited fashion » .. . ,>; 

similar way. 

■ • MR. O'ROURKE: Mr. Cooley, 

THE COURT: ,Yeah, Cooley. 



MR 



, CROCKS, ^uld I have a second, your Honor? 






THE COURT? -Yes. 



mr. o-rourkB-. Thank you, Your Honor. 
THE COURT: Defendant have any questions? 
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MS. ROSS: NO; Your Honor. 

THE COURT: I Wt *n OW «>»« we »" <» -P~* » ia1 ' 
eo you .« di« Ct ea to sch.d.ie t,ial -d.trUl p-P— =1« 
oon£ere nc e o-Ut-t with the constraints of *~dy trW. I 
» assu^ we «-t «.- as »«* ««. " ™" 9et *" »■*"•• 
The bond rill continue «d we -111 be in rec.ss . 



(Recess at 3:40 p.m.) 



* * * 
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